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DECI SI ON OF THE COVIVANDANT
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1038
ANTHONY O REI LLY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.11-1.

By undated order subsequent to 19 April 1955, an Exam ner of
the United States Coast Guard at Seattle, Wshington suspended
Appel l ant' s seaman docunents upon finding himguilty of m sconduct.
Four specifications allege that while serving as fireman-water
tender on board the American SS SEAGLAMOR under authority of the
docunent above described, Appellant did: (1) On or about 2 August
1953 at Kunsan, Korea wongfully | eave his watch and duties in the
engi ne roomw t hout perm ssion; (2) Wongfully offer to fight the
First Oficer; (3) Wongfully threaten the Master; and (4) On or
about 9 Septenber 1953 wongfully threaten to kill a fellow crew
menber, to wit: one Edward G Warrington, at Pusan, Kor ea.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advised of his right to be represented by counsel of his own
choice, Appellant elected to waive that right and act as his own
counsel. He entered a plea of not guilty to the charge and each
specification except the second to which he plead guilty.

The Investigating O ficer and Appellant nade their opening
st at enent s. The Investigating Oficer introduced in evidence a
consul ar report as received by the State Departnent, which contains
a statenent by a Vice Consul at the Anerican Enbassy, Pusan, Korea,
concerning his investigation of this case and which included
extracts fromthe ship's Oficial Logbook and statenments made under
oath by the Master, Chief Mte, Chief Engineer, Third Assistant
Engi neer, Edward G Warrington, fireman-water tender and the
Appel | ant . Appel l ant was offered the opportunity to object to
their adm ssion and stated that he did not wish to do so; thereupon
t hese docunents were admtted into evidence. A so admtted w thout
objection was a statenent by Edward G Warrington attached to the
| ogbook and an extract of an entry made in the |log by the Consul



and Master relating to paying off the Appellant in Korea.

Prior to conpletion of the Governnment's case, Appellant was
permtted to take the witness stand and present his version of the
facts. The case was adjourned to permt the Governnent to prepare
interrogatories, to take depositions and to permt Appellant to
prepare cross-interrogatories wth the assistance of the District
| egal officer. During the proceedi ngs the Exam ner advised the
Appel lant that he was "badly in need of counsel™ but Appellant
again elected to proceed wthout assistance. As a result of
Appel l ant's objection, one question in the interrogatories was
stricken. By 1 Novenber 1954, all interrogatories were returned
and the Exam ner infornmed Appellant by registered mail, at his |ast
two known addresses, of the forthcom ng proceedings. Both letters
were returned marked "Addressee Unknown", nor was the address of
a wtness for Appellant found to be correct. At the hearings on 1
and 2 Decenber 1954, Appellant was not present. It was agreed that
additional efforts would be nade to |ocate Appellant and the
heari ng was adjourned until 19 April 1955 at which tinme nothing
having been heard from Appellant, the hearing proceeded to
conclusion wthout him At this part of the hearing, the
I nvestigating Oficer introduced the deposition of the Master,
First Oficer and Chief Engineer of the SEAGLAMOR on the voyage in
guestion as well as the deposition of the crewran allegedly
t hr eat ened.

At the conclusion of the hearing, the Exam ner found that the
charge and four specifications had been proved. An order was
entered suspending all docunments, issued to Appellant, for a period
of 12 nonths. Appellant failed to comunicate with the Exam ner
but ultimately his whereabouts was determ ned.

The deci sion was served on 6 January 1958. Appeal was tinely
filed on 28 January 1958.

FI NDI NGS OF FACT

On 2 August and 9 Septenber 1953, Appellant, a resident alien,
was serving as fireman-water tender on board the Anerican SS
SEAGLAMOR and acting under authority of his Merchant Mariner's
Docunent No. Z-740686. The ship was in the port of Kunsan, Korea
on 2 August and at Pusan, Korea on 9 Septenber.

On 2 August 1953, Appellant was assigned to the 2000 to 2400
watch in the engine room At 2300 he left his watch, entered the
Chi ef Engineer's office wthout an invitation and inquired about
the Chief Engineer fromhis wfe who was in an adj oi ni ng bedroom
Al armed by Appellant's presence, she raised her voice to attract
the attention of the ship's officers. The First and Second
officers arrived on the scene and ordered the Appellant to go



below. He refused to obey and invited the First Oficer to step
out on the dock for a fight. The Master arrived on the scene and
Appel  ant threatened to beat up the Master on the dock. Appell ant
was renoved from the vessel by the mlitary police and confined
locally for a few days, after which he was permtted to rejoin his
vessel

During Appellant's absence Edward G Warrington was assi gned
to Appellant's former watch and Appell ant was given a watch which

was |less desirable from the standpoint of overtine. Oh 9
Septenber, Appellant's hostility toward Warrington culmnated in a
threat against Warrington to kill him before the voyage was over

and a prom se that he would "cut his guts out."

As a result of this incident and threats to other nenbers of
the crew, Appellant was ultimately renoved fromthe vessel by the
American Vice Consul at Pusan, Korea on request of the Master
Appellant's prior record consists of an adnonition in 1952 for
failure to properly perform his duties and for wusing insolent
| anguage to a First Assistant Engineer.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. It is based on the grounds that Appellant was not
represented by counsel so as to adequately prepare a valid defense
on the facts as he knew them to be; that he was deprived of
sufficient right to cross-exam ne inasnmuch as he did not have the
legal ability to defend hinself; that the Government is guilty of
| aches in waiting al nost three years to effectuate service of the
order; that Appellant was not given an opportunity to present facts
in mtigation or subpoena wtnesses inasmuch as he did not
understand the term nol ogy used at the hearing; that the order of
suspensi on i s excessi ve.

Appear ance on appeal : Irving Zwerling, Esquire, of New York
Cty, of Counsel

OPI NI ON

The evidence in this case shows the Appellant to be a man of
such quarrel sone nature as to represent a threat to the mai ntenance
of discipline on any vessel on which he mght be serving. The
evi dence tends to show that he was an undesirable shipmate. He
wongfully left the engine roomduring his watch, he entered the
office of the Chief Engineer wthout invitation, while the
Engineer's wife was present, and he resisted attenpts of the ship's
officers to renove him offered to fight the First Oficer,
threatened the Master and |later threatened the life of a fellow
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Cr ewman.

Al t hough apparently provided with anple funds, Appellant did
not bother to procure a | awer for the hearing, to attend nost of
the sessions, to arrive on tine for all those which he did attend,
to inform the Examner of his whereabouts, or to show enough
interest to inquire as to the results. He was given anple
opportunity to consult a | awer, and specifically inforned by the
Exam ner mdway in the proceedings that he really needed one. He
was given every opportunity by way of postponenent and adj ournnents
over a period of six nonths unexplained absence to contact the
Exam ner. At every step of the proceedi ngs when he was present,
careful explanation of the proceedi ngs were nade, and assi stance
was furni shed Appellant at one point by the district |egal officer.

CONCLUSI ON

Every effort was nmade to safeguard the rights of Appellant;
his failure to be represented by counsel; his failure to take
advantage of the rights afforded; and his failure to appear at the
hearings were his own om ssions. The delay in conpleting the
hearing was occasi oned by the Exam ner affording the Appellant the
maxi mum opportunity to appear. The delay in serving the decision
of the Examner was due to Appellant's failure to advise the
Governnent of his whereabouts and is not the result of |aches on
part of the Governnment but of negligence on the part of the
Appel l ant. These circunstances and the serious effect which these
types of offenses may have on the safety of life and property at
sea tend to enphasize that the order of twelve nonths' suspension
IS not excessive.

ORDER

The order of the Exam ner dated at Seattle, Washington on 19
April 1955 is AFFI RVED,

A.C. R chnond
Vice Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D. C, this 22nd day of May 1958.



